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INTRODUCTION

Without court interpreters, individuals unable to speak English cannot advance or defend
claims, even when they are seeking protection from an abusive spouse, being denied essential
wages, facing unfair debt collections, fighting for custody of their children, disputing the cut-off
of critically important welfare payments, or facing eviction from their homes. The direct results
are that the courts cannot engage in accurate fact-finding, robbing them of their ability to render
justice, and that the lives of these individuals and their families are turned upside down. As a
study of court interpreting in the California courts concluded, “Allowing proceedings to continue
when one party is incapable of participating fully significantly impairs the quality of the process
and its results.”’ A more profound consequence is a justifiable loss of faith in the fairness of our
justice system, and in the rule of law.

The Brennan Center for Justice at NYU School of Law, with the assistance of several
private law firms, is conducting a 50-state study of state court interpreter programs. We are
conducting this study because interpreters are essential to ensuring that our nation’s courts
adequately perform their core function of delivering justice and upholding the rule of law. Our
methodology is simple, but sufficient to illuminate both best practices and problems. For each
state, we are compiling the relevant laws and court rules, examining the state court’s website,
and talking with at least one court administrator and one civil legal aid attorney who represents
people with limited proficiency in English in the civil courts. Our goal is to educate
policymakers and advocates about: 1) best practices being used by state court systems to provide
interpreters in civil proceedings, and 2) how those practices could be used to remedy existing
problems with access to court interpreters in their own jurisdictions. We will complete this
research and publish the final results of the study in the fall of 2008.

In this document, we provide preliminary findings for four states — Arizona, South
Carolina, Texas and Utah — to help inform the Congress as it considers the State Court
Interpreter Grant Program Act, S. 702. Under the Act, Congress would allocate $15 million, for
each of four years, to improve state court interpreter programs. The bulk of the funding would
go directly to state courts to meet a variety of needs such as: 1) assessing the language needs in
their geographic area, ii) developing a court interpreter program, iii) running a court interpreter
certification program, and iv) recruiting and training qualified interpreters. The Justice
Department, which would administer the funding, would also administer a $500,000 technical
assistance program to help the state courts receiving grants under the program. We selected
these four states for discussion, below, because we already have some information for them, and
because each is represented by a Senator on the Senate Judiciary Committee who has not yet
taken a position on the Act.

The Act has the potential to dramatically improve court interpretation in the four states.
For example, the Act could enable:
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e Arizona and Utah to provide court interpreters in all civil cases,
instead of only providing court interpreters in certain limited types
of civil cases;

e Arizona to create a statewide court interpreter program to reduce
the inefficiencies and inequities of its present county-by-county
system;

e South Carolina, Texas and Utah to dramatically expand the
number of qualified interpreters; and

e South Carolina to provide training to judges and court staff on
when and how to use interpreters.

These findings, and others, are set forth in greater detail, below.
FINDINGS
l. ARIZONA

In Arizona, where more than ten percent of the residents have limited proficiency in
English,” some counties provide interpretation in only a few types of civil proceedings, and each
county is forced to spend the resources to set up its own court interpreter program. For this
reason, the State Court Interpreter Grant Program Act could help the state improve the
availability of court interpreter services in at least two ways.

First, it could help expand the availability of interpreters in civil proceedings. Currently,
there is no statutory mandate requiring the appointment of interpreters. Instead, the Arizona
Code provides judges with complete discretion to appoint interpreters “when necessary.”
Accordingly, the types of cases in which interpreters are available vary from county to county.”
In at least some counties, the types of cases in which interpreters are provided are extremely
limited. In Pima County, for example, the only civil proceedings in which court interpreters are
provided are probate, domestic relations, and forcible detainer hearings.” In other proceedings,
litigants who are not proficient in English, and who cannot afford to pay a professional
interpreter, must either use an interpreter whose proficiency in court interpreting has not been
demonstrated (often, this is a relative or friend), or struggle along without an interpreter.

When cases involving a litigant with limited proficiency in English are forced to proceed
without an interpreter, or with an unqualified interpreter, the justice system is unable to render

2 U.S. Census Bureau, 2005 American Community Survey, R1603: Percent of People 5 Years
and Over Who Speak English Less Than “Very Well.”

3 ARIZ. REV. STAT. §12-241.

* Interview with Arizona legal services attorney, November 20, 2007.

> Arizona Superior Court in Pima County, Court Interpreter: Interpretation, available at
http://www.sc.pima.gov/?tabid=152.




justice. A report by the California Access to Justice Commission found that a lack of an
interpreter, or the use of an unqualified interpreter “may result in genuine injustice where —
through no fault of the court, the litigants or the translator — critical information is distorted or
not imparted at all.”® Similarly, a study of the court interpreter system in Pennsylvania, which at
the time also used interpreters whose proficiency had not been demonstrated, concluded, “The
practice of using unskilled, poorly qualified, and uncompensated interpreters can easily lead to
misinformed juries and judges when the interpreter misstates or misrepresents what the litigant
has stated. Such misrepresentations can significantly affect the outcome of a trial.”’ For this
reason, a number of other states provide interpreters in all civil proceedings. For example, Idaho
mandates that its courts appoint a qualified interpreter in any civil proceeding in which any party
or witness does not understand or speak English.®

The State Court Interpreter Grant Program Act also could help create a statewide court
interpreter program. Currently, the procedures for appointment and quality control vary from
county to county.” The result is a system with the following inefficiencies and inequities: 1)
each county has to spend time and resources determining which interpreters are qualified, 2)
some interpreters are certified to interpret in one county but not in another, and 3) some litigants
are able to obtain an interpreter in one county but not in another.'’ In order to avoid such
problems, many other states have a statewide court interpreter program. For example, Nevada
maintains a court interpreter program housed in the Administrative Office of the Courts.'' This
program implements a set of uniform guidelines for the state regarding certification,
appointment, costs, and professional responsibility of court interpreters.'?

1. SOUTH CAROLINA

South Carolina, with one of the fastest-growing Hispanic populations in the country,
has an enormous and growing need for trained, competent court interpreters. Currently, of the
approximately 200 interpreters working in the court system,'* only 22 have demonstrated that

6 California Commission on Access to Justice, LANGUAGE BARRIERS TO JUSTICE IN CALIFORNIA
25 (2005), available at http://www.calbar.ca.gov/calbar/pdfs/reports/2005_Language-
Barriers_Report.pdf.
7 FINAL REPORT OF THE PENNSYLVANIA SUPREME COURT COMMITTEE ON RACIAL AND GENDER
BIAS IN THE JUSTICE SYSTEM 32 (2003), available at
http://www.courts.state.pa.us/Index/Supreme/BiasCmte/FinalReport.pdf.
¥ IbAHO CODE § 9-205.
?OInterView with Arizona legal services attorney, November 20, 2007.

Id.
! The Supreme Court of Nevada, Court Interpreters Program, Frequently Asked Questions and
Answers, available at http://www.nvsupremecourt.us/ccp/interpreters/faq.php.
"2 The Supreme Court of Nevada, State Court Administrator Guidelines for the Nevada Certified
Court Interpreter Program, available at
http://www.nvsupremecourt.us/documents/misc/ci_state court_guidelines.pdf.
" Noelle Phillips, Classes Aim to Certify Legal Interpreters for S.C. Courts, THE STATE (Oct. 16,
2007).
“1d.




they can accurately interpret court proceedings by successfully completing the interpreter
certification process.” The state court system is now trying to expand the pool of qualified
interpreters by conducting its own trainings for people wanting to become certified court
interpreters in Spanish, but it is just beginning the process.'®

As the California and Pennsylvania reports discussed above in section I make clear,
South Carolina’s use of court interpreters who have not demonstrated proficiency as court
interpreters threatens the integrity of the court system. For this reason, the State Court
Interpreter Grant Program Act is vitally important for South Carolina. Increased funding could
allow the state to expand its nascent interpreter training program to languages other than
Spanish, and to put resources into recruiting potential interpreters. Eventually, this would allow
the state to bring the quality of its interpreters up to the level of many states, such as Georgia,
which require all of their interpreters to obtain a certification demonstrating proficiency at legal
interpretation.'’

Increased funding could also enable South Carolina to implement ongoing training for
interpreters and training for judges and court staff on when and how to best use interpreters,
which the state currently lacks.'® The California Access to Justice Commission study concluded
that judges and court staff require training “to enable them to determine what level of language
assistance is needed or to deal with situations where no certified interpreter is available.”"”
Without such training, judges may not even know that a litigant lacks the ability to understand
the proceedings, or to communicate adequately, making it impossible for the judge to engage in
accurate fact-finding.

1. TEXAS

In Texas, almost fifteen percent of the residents have limited proficiency in English.?’
The State Court Interpreter Grant Program Act would increase the ability of Texas to ensure that
these residents are able to access state court system. First, it could help the state ensure the
quality of interpreters in civil proceedings for smaller counties and for languages other than
Spanish. In Texas, larger counties are required to use certified interpreters for languages other

" Interview with Interpreter Manager, S.C. Division of Court Administration, December 15,
2007.

' Noelle Phillips, Classes Aim to Certify Legal Interpreters for S.C. Courts, THE STATE (Oct. 16,
2007)..

"7 Georgia interpreters have until January 2009 to comply with the current rule requiring
certification. GA Commission on Interpreters Administrative Policies, available at
http://www.georgiacourts.org/agencies/Interpreters/admin_policies.html.

'8 Interview with Interpreter Manager, S.C. Division of Court Administration, December 15,
2007.

19 California Commission on Access to Justice, LANGUAGE BARRIERS TO JUSTICE IN CALIFORNIA
28 (2005), available at http://www.calbar.ca.gov/calbar/pdfs/reports/2005_Language-
Barriers_Report.pdf.

0 U.S. Census Bureau, 2005 American Community Survey, R1603: Percent of People 5 Years
and Over Who Speak English Less Than “Very Well.”




than Spanish only when one is available within 75 miles.”’ When a party lives in a smaller
county (i.e., one with a population of less than 50,000), there is no requirement that a certified
interpreter be used in any language.”> Legal services attorneys have reported that, in at least
some cases, the interpretation that results when uncertified interpreters are used is
unsatisfactory.” In one case, the interpreter rushed the petitioner, refused to perform a
simultaneous translation, and instead provided only a summary.”* As discussed above in section
I, the use of interpreters whose proficiency is unknown can lead to distortions or complete loss of
information, creating injustice and making it impossible for the court to render an accurate
decision. For this reason, a number of other states provide certified court interpreters for a wide
variety of languages, and without any official limitations regarding county size. For example,
New Mexico provides certified court interpreters in Arabic, Chinese, German, Korean, Navajo,
Russian, and Vietnamese.”” Similarly, Colorado provides certified court interpreters in Spanish,
Cantonese, Korean, Mandarin, Russian, and Vietnamese.*® Idaho courts provide certified
interpreters in Spanish, Mandarin, and Vietnamese.”” Through the State Court Interpreter
Certification Consortium, Idaho also makes available qualifying examinations in Arabic,
Cantonese, Haitian Creole, Hmong, Korean, Laotian, Polish, and Russian.”®

V. UTAH

In Utah, approximately six percent of the population has limited proficiency in English.”
On average, those residents face more than one legal problem each year.® Family, employment
and housing are the most common legal problems.’’ The State Court Interpreter Grant Program
Act could benefit the Utah state court system by helping expand the availability of interpreters in
the resulting legal proceedings. Currently, the only civil cases in which court interpreters are

2! TEX. Gov’T CODE § 57.002(d). For a spoken language interpreter whose ability to provide
accurate interpretation has been tested, Texas uses the term “licensed” court interpreter. Id. §
57.001(5). We use the term “certified” in lieu of “licensed” here for consistency purposes.
221d. § 57.002(c).
Z Interview with Texas legal services attorney, February 28, 2008.

Id.
 New Mexico Administrative Office of the Courts, Certified Court Interpreters Directory,
available at http://www.nmcourts.com/newface/court-interp/index.html.
26 Colorado Judicial Branch, Language Interpreter Directories, available at
http://www.courts.state.co.us/chs/hr/interpreters/InterpreterDirectories.htm.
%" The Supreme Court of Nevada, Court Interpreters Program, Certified Court Interpreter List,
available at http://www.nvsupremecourt.us/ccp/interpreters/.
%% The Supreme Court of Nevada, Court Interpreters Program, Frequently Asked Questions and
Answers, available at http://www.nvsupremecourt.us/ccp/interpreters/faq.php.
% U.S. Census Bureau, 2005 American Community Survey, R1603: Percent of People 5 Years
and Over Who Speak English Less Than “Very Well.”
39 D. Michael Dale, The Justice Gap: The Unmet Legal Needs of Low-Income Utahns (2007),
pp. 6, 25, available at http://www.andjusticeforall.org/The%20Justice%20Gap%?20-
;Vl(>20Needs%20Assessment.pdf

Id.




provided are those involving cohabitant abuse and stalking injunctions.** In these cases,
interpreters may be provided for both parties and witnesses.> In most other types of civil cases,
when a litigant needing an interpreter cannot afford one, the proceeding typically must go ahead
without one unless the litigant is one of the fortunate few able to get help from a legal aid
organization with funding available to pay the costs of a court interpreter.’* As discussed above
in section I, a number of other states provide interpreters in all civil proceedings because
otherwise injustice results and the integrity of the court is compromised when it cannot render
accurate decisions.

The State Court Interpreter Grant Program Act could also help Utah ensure the quality of
interpreters for languages other than Spanish. Currently, Utah has an interpreter certification
process only for Spanish.”> However, 15% of Utah courts’ interpreting needs involve languages
other than Spanish.*® In those cases, the court generally use interpreters who, although they have
gone through an “approval” process, have not actually been required to demonstrate that they can
provide accurate interpretation.’” Like Utah’s failure to provide interpreters in many types of
civil proceedings, the use of interpreters whose proficiency has not been demonstrated may also
make it impossible for courts to engage in accurate fact-finding. For this reason, as discussed
above in section III, several states provide certified court interpreters in languages other than
Spanish.

32 Information from Utah Administrative Office of the Courts, Program Manager, Public Access
to the Courts, February 26, 2008.

33 Utah Code Jud. Admin. Rule 3-306(6)(A), available at
http://www.utcourts.gov/resources/rules/ucja/ch03/3-306.htm.

** Interview with Utah legal services attorney, February 27, 2008.

3% Utah State Courts, F requently Asked Questions About Court Interpreting, available at
http://www.utcourts.gov/resources/interp/fag.htm.
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